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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
HOUGHTON M FFLIN COVPANY )

Appear ances:

For Appel | ant: Francis P. Farquhar, Certified Public
Account ant

For Respondent: W M Wlsh, Assistant Franchise Tax
Commi ssioner; James J. Arditto, Franchise
Tax Counsel

OPI1 NI ON

This appeal is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Comm ssioner in
overruling the protest of Houghton Mfflin Cbrg any to a proposed
assessnent of additional tax in the anount of $130.15 for the
taxabl e year ended December 31, 1938.

~ The Appellant, a Mssachusetts corporation, is engaged
primarily in the business of publishing and selling books. Its
publishing establishnment and principal office are rn Massachu-
setts, branch offices being maintained in California and other
states from which the sales of tangible literary materials are
made. Its activities also include the sale through its principa
office of certain intangible literary properties. During the
i ncone year ended Decenber 31, 1937, Appellant received 1ncone
of $66,744.91 fromthe sale of these intangibles which it lists
and describes as follows:

"Half Profit Books $1,382.40
Royalties on Foreign Sales 4,417.42
Second Serial Books L ,666.55
Copyright Sales 3,744 .86
Plate Rental s 51,533.68
Motion Pictures 1,000.00

$66,74L .91

"An expl anation of the above itens may be given as foll ows:

_"Half Profit Books: These are books which we agree to
publish Tor an author, charging all expenses to the account
crediting all sales, and dividing the proceeds half and half
Al'l of these contracts are Made in Boston, and' none of the
authors live in California.

"Royalties on Foreign Sales: These are royalties on con-
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"tracts made in Boston with publishers in foreign countries for
the sale of our books. The books may be shipped in ﬁrlnted or
even bound form but nore usually the foreign publisher either
buys the electrotype plates from'us, or sets themup in his own

country.

"Second Serial Sales:  These are sales of literary property
made in Boston for publTcation in nmmgazines, newspaper syndicateés.
etc. None of these sales were to citizens of California;

"Copyright Sales: These are sales of permssion to use
erary material In_anthologies and other simlar publications,

lit
made by our editorial department in Boston

_ "Plate Rentals: These are royalties paid by various pub-
|isherSTTo reprint books, and all of those sales were nade to

G osset and Dunlap, Crewell Publishing Conpany, the Garden City
Publ i shing Conpany,” the Book-of-the-Nonth O ub, Random Houss.,

Bl ue Ri bbon: Books, and P. F. Collier &Sons,all to the New York
offices of those organizations.

"Motion Pictures: This was our conmission on the sale of
one of Our DOOKS toO V@&rner Brothers, Inc. The contract was dated
and executed in New York State."

It is the position of the Conmi ssioner that the business of
the Appellant is unitary in nature and that the entire net income
of the Appellant, including the incone fromsales of the intangi-
bles, is subject to allocafion pursuant to Section 10 of the ACt.
ABFeIIant contends that the intangibles have not acquired a tax-
abl e situs wthin California and no portion of the income from
such intangi bles should be allocated to this State. pﬁ ell n%
al so contends that the sale of the intangibles is inci gn aF 0
Its business of publishing and selling books and is not a part
of the unitary business.

.. The argunents of #ppellant have no applicatinn..,: .~
opinion, to the present situation wherein the acquisitiox, Manage-
ment and disposition of the intangibles constitute integral parts
of the corporation's regular business operations. The eggan
must ?cqglretL|%erary material by purchase and enpl oy aﬁgpa o%
experts tor at purpose.  Having purchased this nmaterja
ditures are nade orpadvertrgingg ronDFion and the sale 2.°%Pen
properties. No accurate seg[egation of these expenses befween
Its tangible and intangible”literary properties has been nade by

Appel | ant.

It is also to be observed, as further evidence of the unitary
character of Appellant's business., that &he intanai bl es mpulg_have
little or no value but for the Appellant's pub lgﬁ%ng activities
and its sales Oftanglble literary property in California and
other statew, 4 pubtic demand thus has beén created which esta-
bli shcs a market and nakes possible the realization of incone
fromthe sale of the rights'to use the literary material. It
woul d seem clear that a portion of such |ntan%[ble i ncone i s.,
in fact "derived from business done within this State" and subject
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to allocation.

Appel lant further insists that it sells nore "educational"
books than "trade" books in California and that its sales of
"educational™ books contribute nothing to income fromthe sale
of literary rights. It has not submtted evidence, however,
establishing such a departnentalization of its business or the
I ndependence of its operations in various fields of publication
as to permt a segregation of incone for purposes of allocation,

Addi ng support to our views is the decision of the Suprene
Court of California in Holly Sugar Co. v. _Johnson, 18 Cal. 2d
~.218. In that case a foreign corporation, for the specifl'c pur-
pose of furthering its regular business operations, acquire ?
majority of the shares of a California conpany. the court held
that the facts established an "integration of the activities of
the two conpanies into one indivisible, conposite whole, each
Portlon giving value to every other portion," (at page 224) and
he | oss sustained by the foreign corporation on |iquidation of
the subsidiary was required to be included in the income base
aﬁal nst which the allocation fornula was applied, notwthstanding
the fact that the loss resulted from ownership of intangibles.
Adj udi cated cases to the contrary appear to involve the attenpted
allocation of intangible income which did not arise fromthe
conduct of a unitary business. Cf. Fargo v, Hart, 193 U S 490;
Peopl e ex. rel,Alpha Portland Cenment Co. V. Kna;%p, 230 N. Y. 48,
1 2. ; Ifornia Packing Co., v, State Pax Commision,
97 Uah 367, 93 P. 2d 463.

e

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

|T I'S HEREBY ORDER, ADJUDGED AND DECREED that the action of
Chas. J. McColgan, Franchise Tax Commi ssioner, in overruling the
protest of Houghton Mfflin Conpany to a proposed assessment of
additional tax in the amount of §130.15 for the taxable year ende
Decenber 31, 1938, pursuant to Chapter 13, Statutes of 1929, as
anended, be and the same is hereby sust ai ned.

Done at Sacranento, California, this 28th day of March, 1946
by the State Board of Equalization.

R E. Collins, Chairnan
Wn G Bonelli, Menber
J. H Quinn, Menber

Geo. R” Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary
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